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Handout in relation to the topic of expert witnesses

Pertinent Points of the Criminal Procedure Rules 2020

Expert’s duty to the court
19.2.(1) An expert must help the court to achieve the overriding objective—
(a) by giving opinion which is—
(i) objective and unbiased, and
(i) within the expert’s area or areas of expertise; and

(b) by actively assisting the court in fulfilling its duty of case management under rule
3.2, in particular by—

(i) complying with directions made by the court, and

(ii) at once informing the court of any significant failure (by the expert or another)
to take any step required by such a direction.

(2) This duty overrides any obligation to the person from whom the expert receives instructions or
by whom the expert is paid.

(3) This duty includes obligations—
(a) to define the expert’s area or areas of expertise—
(i) in the expert’s report, and
(i) when giving evidence in person;

(b) when giving evidence in person, to draw the court’s attention to any question to
which the answer would be outside the expert’s area or areas of expertise;

(c) to inform all parties and the court if the expert’s opinion changes from that contained
in a report served as evidence or given in a statement; and

(d) to disclose to the party for whom the expert’s evidence is commissioned anything—
(i) of which the expert is aware, and

(i) of which that party, if aware of it, would be required to give notice under rule
19.3(3)(c).



Content of expert’s report
19.4. Where rule 19.3(3) applies, an expert’s report must—
(a) give details of the expert’s qualifications, relevant experience and accreditation;

(b) give details of any literature or other information which the expert has relied on in
making the report;

(c) contain a statement setting out the substance of all facts given to the expert which
are material to the opinions expressed in the report, or upon which those opinions are
based;

(d) make clear which of the facts stated in the report are within the expert’'s own
knowledge;

(e) where the expert has based an opinion or inference on a representation of fact or
opinion made by another person for the purposes of criminal proceedings (for example,
as to the outcome of an examination, measurement, test or experiment)—

() identify the person who made that representation to the expert,

(i) give the qualifications, relevant experience and any accreditation of that
person, and

(iii) certify that that person had personal knowledge of the matters stated in that
representation;

(f) where there is a range of opinion on the matters dealt with in the report—
(i) summarise the range of opinion, and
(ii) give reasons for the expert’s own opinion;

(g) if the expert is not able to give an opinion without qualification, state the
qualification;

(h) include such information as the court may need to decide whether the expert’s
opinion is sufficiently reliable to be admissible as evidence;

(i) contain a summary of the conclusions reached,;

(j) contain a statement that the expert understands an expert’s duty to the court, and
has complied and will continue to comply with that duty; and

(k) contain the same declaration of truth as a witness statement.

[Note. Part 16 contains rules about written witness statements. Declarations of truth in witness
statements are required by section 9 of the Criminal Justice Act 1967(9). Evidence of examinations
etc. on which an expert relies may be admissible under section 127 of the Criminal Justice Act
2003(10).]


https://www.legislation.gov.uk/uksi/2020/759/part/19/made#f00433
https://www.legislation.gov.uk/uksi/2020/759/part/19/made#f00434
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Pertinent Points of the Criminal Practice Directions

Expert opinion evidence is admissible in criminal proceedings at common law if, in
summary, (i) it is relevant to a matter in issue in the proceedings; (ii) it is needed to
provide the court with information likely to be outside the court’s own knowledge and
experience; and (iii) the witness is competent to give that opinion.

In the Law Commission report entitled ‘Expert Evidence in Criminal Proceedings in
England and Wales’, report number 325, published in March, 2011, the Commission
recommended a statutory test for the admissibility of expert evidence. However, in its
response the government declined to legislate. The common law, therefore, remains
the source of the criteria by reference to which the court must assess the admissibility
and weight of such evidence; and CrimPR 19.4 lists those matters with which an
expert's report must deal, so that the court can conduct an adequate such
assessment.

In its judgment in R v Dlugosz and Others [2013] EWCA Crim 2, the Court of Appeal
observed (at paragraph 11): “It is essential to recall the principle which is applicable,
namely in determining the issue of admissibility, the court must be satisfied that there
is a sufficiently reliable scientific basis for the evidence to be admitted. If there is then
the court leaves the opposing views to be tested before the jury.” Nothing at common
law precludes assessment by the court of the reliability of an expert opinion by
reference to substantially similar factors to those the Law Commission recommended
as conditions of admissibility, and courts are encouraged actively to enquire into such
factors.

Therefore factors which the court may take into account in determining the reliability
of expert opinion, and especially of expert scientific opinion, include:

(a) the extent and quality of the data on which the expert’s opinion is based, and the
validity of the methods by which they were obtained;

(b) if the expert’s opinion relies on an inference from any findings, whether the opinion
properly explains how safe or unsafe the inference is (whether by reference to
statistical significance or in other appropriate terms);

(c) if the expert’s opinion relies on the results of the use of any method (for instance, a
test, measurement or survey), whether the opinion takes proper account of matters,
such as the degree of precision or margin of uncertainty, affecting the accuracy or
reliability of those results;

(d) the extent to which any material upon which the expert’s opinion is based has been
reviewed by others with relevant expertise (for instance, in peer-reviewed
publications), and the views of those others on that material,

(e) the extent to which the expert’s opinion is based on material falling outside the
expert’'s own field of expertise;
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(f) the completeness of the information which was available to the expert, and whether
the expert took account of all relevant information in arriving at the opinion (including
information as to the context of any facts to which the opinion relates);

(g) if there is a range of expert opinion on the matter in question, where in the range
the expert’s own opinion lies and whether the expert’s preference has been properly
explained; and

(h) whether the expert’'s methods followed established practice in the field and, if they
did not, whether the reason for the divergence has been properly explained.

In addition, in considering reliability, and especially the reliability of expert scientific
opinion, the court should be astute to identify potential flaws in such opinion which
detract from its reliability, such as:

(a) being based on a hypothesis which has not been subjected to sufficient scrutiny
(including, where appropriate, experimental or other testing), or which has failed to
stand up to scrutiny;

(b) being based on an unjustifiable assumption;
(c) being based on flawed data;

(d) relying on an examination, technique, method or process which was not properly
carried out or applied, or was not appropriate for use in the particular case; or

(e) relying on an inference or conclusion which has not been properly reached.



Pertinent Points of the Civil Procedure Rules 1998

Duty to restrict expert evidence - 35.1

Expert evidence shall be restricted to that which is reasonably required to resolve the proceedings.

Experts — overriding duty to the court - 35.3
(2) It is the duty of experts to help the court on matters within their expertise.

(2) This duty overrides any obligation to the person from whom experts have received instructions
or by whom they are paid.

General requirement for expert evidence to be given in a written report - 35.5
(1) Expert evidence is to be given in a written report unless the court directs otherwise.

(2) If a claim is on the small claims track or the fast track, the court will not direct an expert to attend
a hearing unless it is necessary to do so in the interests of justice.

Contents of report - 35.10
(1) An expert’s report must comply with the requirements set out in Practice Direction 35.

(2) At the end of an expert’s report there must be a statement that the expert understands and has
complied with their duty to the court.

(3) The expert’s report must state the substance of all material instructions, whether written or oral,
on the basis of which the report was written.

(4) The instructions referred to in paragraph (3) shall not be privileged against disclosure but the
court will not, in relation to those instructions —

(a) order disclosure of any specific document; or

(b) permit any questioning in court, other than by the party who instructed the expert, unless it is
satisfied that there are reasonable grounds to consider the statement of instructions given under
paragraph (3) to be inaccurate or incomplete.

Expert’s right to ask court for directions - 35.14

(1) Experts may file written requests for directions for the purpose of assisting them in carrying out
their functions.

(2) Experts must, unless the court orders otherwise, provide copies of the proposed requests for
directions under paragraph (1) —

(a) to the party instructing them, at least 7 days before they file the requests; and
(b) to all other parties, at least 4 days before they file them.

(3) The court, when it gives directions, may also direct that a party be served with a
copy of the directions.



Pertinent Points of the Civil Practice Directions

Introduction

1 Part 35 is intended to limit the use of oral expert evidence to that which is reasonably required. In
addition, where possible, matters requiring expert evidence should be dealt with by only one expert.
Experts and those instructing them are expected to have regard to the guidance contained in the
Guidance for the Instruction of Experts in Civil Claims 2014 at www.judiciary.gov.uk. (Further
guidance on experts is contained in Annex C to the Practice Direction (Pre-Action Conduct)).

Expert Evidence — General Requirements

2.1 Expert evidence should be the independent product of the expert uninfluenced by the pressures
of litigation.

2.2 Experts should assist the court by providing objective, unbiased opinions on matters within their
expertise, and should not assume the role of an advocate.

2.3 Experts should consider all material facts, including those which might detract from their
opinions.

2.4 Experts should make it clear —
(a) when a question or issue falls outside their expertise; and

(b) when they are not able to reach a definite opinion, for example because they have
insufficient information.

2.5 If, after producing a report, an expert's view changes on any material matter, such change of
view should be communicated to all the parties without delay, and when appropriate to the court.

Form and Content of an Expert’s Report

3.1 An expert's report should be addressed to the court and not to the party from whom the expert
has received instructions.

3.2 An expert's report must:
(1) give details of the expert's qualifications;
(2) give details of any literature or other material which has been relied on in making the report;

(3) contain a statement setting out the substance of all facts and instructions which are material to
the opinions expressed in the report or upon which those opinions are based;

(4) make clear which of the facts stated in the report are within the expert's own knowledge;

(5) say who carried out any examination, measurement, test or experiment which the expert has
used for the report, give the qualifications of that person, and say whether or not the test or
experiment has been carried out under the expert's supervision;

(6) where there is a range of opinion on the matters dealt with in the report —
(a) summarise the range of opinions; and

(b) give reasons for the expert's own opinion;



(7) contain a summary of the conclusions reached;
(8) if the expert is not able to give an opinion without qualification, state the qualification; and
(9) contain a statement that the expert —

(a) understands their duty to the court, and has complied with that duty; and

(b) is aware of the requirements of Part 35, this practice direction and the Guidance
for the Instruction of Experts in Civil Claims 2014.

3.3 An expert's report must be verified by a statement of truth in the following form —

| confirm that | have made clear which facts and matters referred to in this report are within my own
knowledge and which are not. Those that are within my own knowledge | confirm to be true. The
opinions | have expressed represent my true and complete professional opinions on the matters to
which they refer.

| understand that proceedings for contempt of court may be brought against anyone who makes, or
causes to be made, a false statement in a document verified by a statement of truth without an
honest belief in its truth.

Part 22 deals with statements of truth. Rule 32.14 sets out the consequences of verifying a
document containing a false statement without an honest belief in its truth.)

https://lwww.legislation.gov.uk/uksi/2020/759/contents/made

https://www.judiciary.uk/wp-content/uploads/2019/03/crim-pd-amendment-no-8-consolidated-
mar2019.pdf

https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part35

https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part35/pd_part35



